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TRADEMARK LICENSE AGREEMENT

This Trademark License Agreement (the “Agreement”), is made and entered into as of the date of the last signature set forth on the signature page hereto (“Effective Date”), by and between CSXT Intellectual Properties Corporation, a Delaware corporation having its principal offices at 500 Water Street J150, Jacksonville, Florida 32202 (“CSX”) and the Licensee identified above. 

RECITALS
CSX owns or otherwise controls the Licensed Marks (as defined below).

Licensee desires to obtain a license to use the Licensed Marks in connection with the manufacture, merchandising, promotion, advertising, sale and distribution of Licensed Merchandise (as defined below) and Licensed Services (as defined below), and CSX is willing to grant to Licensee, such license in accordance with the terms and conditions set forth in this License. 
AGREEMENT

In consideration of the foregoing and the mutual covenants hereinafter set forth, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:
1.  Definitions.   The following definitions shall be applicable through this License.
A. The term “Licensed Marks” shall mean the various trademarks, service marks, trade names identified and set forth on Exhibit A, including any simulations or variations thereof consistent with the custom, usage and stylization used by CSX and in the form approved in writing by CSX for use by Licensee hereunder. 

B. The term “Licensed Merchandise” shall mean those categories of goods identified and set forth on Exhibit B and sold or promoted by Licensee under a Licensed Mark.  
C. The term “Licensed Services” shall mean the services identified and set forth on Exhibit B and provided by Licensee under a Licensed Mark.

D. The term “Territory” shall mean those jurisdictions identified and set forth on Exhibit C.  
2.  License Grant.  
A. Grant.  CSX hereby grants Licensee, during the Term of this License, a non-exclusive, non-transferable license to use the Licensed Marks throughout the Territory as a trademark in connection with the manufacture, advertising, merchandising, promotion, publicity, sale and distribution of the Licensed Merchandise and with the provision of the Licensed Services, subject to the terms and conditions of this License.  
B. Uses.  No license is granted hereunder for the use of the Licensed Marks for any purpose other than upon or in connection with the Licensed Merchandise or Licensed Services.  If Licensee submits for CSX’s approval, which approval shall not be unreasonably denied, an item or service which is not contained in Exhibit B, and CSX approves such item or service, such approval shall be deemed to add such item to the definition of Licensed Merchandise or Licensed Services, as applicable.  
C. Sublicensing.  Licensee may grant sublicenses to entities with which Licensee contracts to produce the Licensed Merchandise (“Sublicensees”), but solely for the purpose of such manufacturing.  Any such sublicense must contain quality control provisions substantially similar to those set forth below. Licensee shall provide CSX for CSX’s approval a list of all Sublicensees, if any.  To the extent Licensee desires to change or add to this list, Licensee will notify CSX within thirty (30) days prior to any such change and obtain CSX’s written approval.
3.  Fees and Royalties.  Licensee shall pay CSX any License Fee(s) and Royalties set forth in on and determined in accordance with Exhibit C.  Licensee shall pay any License Fees in accordance with the terms of Exhibit C.  Licensee’s failure to make payments to CSX when due shall be a material breach of this License.  CSX may increase any License Fee and Royalty in its sole discretion for each Renewal Term, provided, however, that such increase shall not exceed ten (10%) of the then-current term License Fee(s) and Royalty.  Licensee will maintain accurate and complete books and records relating to the manufacture, distribution and sale of the Licensed Merchandise during the Term and for two (2) years thereafter. At its option and expense, CSX or its designee(s) may, no more than once in any twelve month period during regular business hours and on ten (10) business days advance written notice to Licensee, examine and make extracts or copies of Licensee’s books and records pertaining to sales of the Licensed Merchandise.  If an audit reveals a discrepancy, Licensee will promptly pay any deficiency of the amounts properly due CSX hereunder. If such deficiency is more than ten (10%) of the amounts properly due CSX hereunder, Licensee will promptly pay the cost of the audit.  
4.  Term & Termination
A. Term.  The Term of this Agreement shall begin on the Effective Date and continue for the period of time set forth on Exhibit C (“Initial Term”) unless sooner terminated in accordance with the provisions of this License.  Thereafter, this Agreement shall automatically renew for additional one (1) year periods unless either party gives the other party notice of termination at least thirty (30) days prior to the end of the then-current Term (each a “Renewal Term” and together with the Initial Term, the “Term”).  
B. Termination
i. Termination at Will: Either party may terminate this Agreement at any time, in its sole discretion, by providing thirty (30) business days’ prior written notice to the other party.  
ii. Termination for Default: Either party may terminate this Agreement immediately by giving notice in writing to the other party in the event the other party fails to perform its obligations hereunder or otherwise breaches any of its covenants, representations or warranties as set forth in this Agreement and such party fails to cure such default to the other’s satisfaction within ten (10) days after delivery of written notice of such default from the other party.  
iii. Effects of Termination:  Upon expiration or termination of this Agreement for any reason, Licensee and any Sublicensees shall immediately cease use of the Licensed Marks.  If, upon the expiration or  termination of this License, Licensee has inventory of the Licensed Merchandise and if Licensee is not otherwise in default under this License, Licensee shall, within thirty (30) days of the date of expiration or termination of this License, provide CSX with an accurate schedule of all work in process and finished inventory (“Inventory”) of Licensed Merchandise which is on hand as of the close of business on the date of such expiration or termination.  Licensee may continue to use the Licensed Marks (and complete the manufacture of non-cancelable orders) solely in connection with the advertising, merchandising, promotion and sale of the Inventory of Licensed Merchandise for a period of up to 90 days following the termination or expiration of this License (the “Exhaustion Period”).  If Licensee elects to continue to use the Licensed Marks during the Exhaustion Period, it shall notify CSX of its election.  In the event of termination under Section 4(B)(ii) of this License, Licensee shall, at its own expense, destroy all products and materials bearing or relating to the Licensed Marks and shall certify to CSX in writing that it has done so.  Upon expiration, nonrenewal or termination of the Term, all sums owned by Licensee to CSX shall become forthwith due and payable.  If Licensee is permitted to and does register any domain names, corporate names or DBA names containing the Licensed Marks, upon expiration or termination of this Agreement or the Exhaustion Period (if applicable), Licensee shall promptly take all steps and execute all further documents as may be necessary or reasonably requested by CSX, the registrar of any domain names, or a government authority to effectuate change of name or a transfer of the domain name and related registration to CSX, including, without limitation, promptly “pushing” the domain name to CSX’s account, unlocking the domain name, providing transfer authorization codes to CSX or its agents, and approving any transfer requests to effect the transfer of the domain name registrations to CSX.  In the event that Licensee is unable to or fails to take the necessary steps to effectuate the change of name or transfer of any domain name as described hereunder, then Licensee hereby irrevocable appoints CSX and its agents as its attorney-in-fact to execute the necessary documents, authorize any transfers and to take such actions as are necessary to effectuate the change of name or transfer of the domain name to CSX. 
5. Ownership of Licensed Marks. 
A. Acknowledgement of Rights.  Licensee acknowledges and agrees that CSX is the owner of all right, title and interest in and to the Licensed Marks in any and all forms or embodiments thereof, and is also the owner of the goodwill attached to the Licensed Marks including that which arises from the sale of Licensed Merchandise or provision of Licensed Services hereunder.  Except as expressly provided herein, no right or license is granted to Licensee in respect of the Licensed Marks.  All use by Licensee of the Licensed Marks (whether before or after the Effective Date) shall be deemed to have been made by and for the benefit of CSX for the purposes of securing and maintaining trademark rights, applications and/or registrations, and all uses of the Licensed Marks by Licensee and any goodwill arising therefrom, shall inure to the sole and exclusive benefit of CSX.  Licensee hereby assigns to CSX any right, title and interest (other than the rights granted under this Agreement during the Term) which may, by operation of law or otherwise, vest in Licensee as a consequence of Licensee’s activities under this License, and any goodwill arising therefrom, which shall in any event inure to the sole and exclusive benefit of CSX. 
B. Prohibited Activities.  Licensee shall not directly or indirectly: 

i. do any act or omit to do any act which might impair or affect the validity of the Licensed Marks, their registration or goodwill, or in any way diminish the rights of CSX in and to the Licensed Marks, or in any way debase the Licensed Marks or reduce their commercial value to CSX or impair or affect any of CSX’s unregistered, common law or other rights in the Licensed Marks; 
ii. register or use or attempt to register or to use, any trademark, service mark, design, which may be identical to, similar to or comprise or include the Marks (in part or in whole);
iii. unless expressly permitted pursuant to Exhibit B, register or use the Licensed Marks as a corporate name, as a trade name or in a domain name, in whole or in part, or in such a way as, in CSX’s sole judgment, may give the impression that the Licensed Marks are the property of Licensee.  No name or names shall be conjoined or used by Licensee in connection with the Licensed Marks in or on any advertising, publicity, trade or promotional material or packaging utilized by Licensee in connection with the Licensed Merchandise or Licensed Services except and only to the extent that such is specifically required by law to indicate the source of manufacturing or distribution of the Licensed Merchandise or Licensed Services.  Licensee may not use any name which, in CSX’s sole judgment, may be confusingly similar to the Licensed Mark on Licensed Merchandise or in connection with Licensed Services or otherwise, during the Term or thereafter;  

iv. oppose, petition to cancel, or otherwise contest CSX trademarks, trademark applications, or trademark registrations, or 

v. challenge CSX ownership of or the validity of CSX trademarks, trademark applications, or trademark registrations.

C. Registration of Rights.  Licensee acknowledges that only CSX may file or prosecute trademark applications to register the Licensed Marks.  CSX will have the right, but not the obligation, to file at its own expense trademark applications related to the use and proposed use by Licensee of any of the Licensed Marks in connection with the Licensed Merchandise or Licensed Services. Licensee will cooperate with CSX in connection with the filing and prosecution by CSX of any such applications and the maintenance or renewal of any trademark registration for the Licensed Marks, and will supply CSX with Licensed Merchandise or other materials bearing the Licensed Marks, including samples, packaging and other uses of the Licensed Marks, as may reasonably be requested by CSX in connection therewith.  Licensee shall execute all documents that CSX may request in order to obtain or maintain a registration or to establish or to maintain CSX’s ownership of the Licensed Marks. CSX will pay all costs and fees incurred by CSX (or by Licensee, if Licensee incurs such expenses at the request of CSX), in connection with filing for, obtaining, maintaining or renewing any trademark registration of the Licensed Marks.  The rights and obligations of this Section 5(C) shall survive termination or expiration of this License.  
6. Quality Control. 
A. CSX Rights. CSX shall have the power to control the manner of use of the Licensed Marks in all respects, including but not limited to its use in connection with the products associated with the Licensed Merchandise and Licensed Services and its use on associated advertising on websites and printed matter. To this end, as required by CSX, Licensee shall submit to CSX representative samples of any uses Licensee proposes to make of the Licensed Marks for approval prior to the time any such use shall commence. An artwork sample pre-production, followed by a photo post-production will satisfy this subsection unless CSX makes a written request to Licensee for physical specimens of use.  CSX agrees to make reasonable efforts to review such samples and specimens within 14 days following CSX’s receipt thereof.
B. Licensee Obligations.  
i. Licensee agrees that Licensed Merchandise will be designed, manufactured, advertised, promoted, publicized, distributed and sold only in a manner that is consistent with the highest safety and quality standards, that the Licensed Merchandise and Licensed Services will be of good quality, and use will be commensurate with the prestige and reputation of the Licensed Marks.  Licensee shall refrain from any act or practice that would tarnish the reputation of the Licensed Marks.   
ii. Licensee shall apply the Licensed Marks only in the form and manner specified or approved by CSX and in accordance with the form and manner shown in Exhibit A.  Licensee shall not change, alter and/or revise the appearance of the logo Licensed Marks in any way, shape or form.  Licensee shall indicate that the Licensed Marks is (are) the property of CSX (by use of the ®, ™ or SM symbol, as indicated on Exhibit A) in advertising materials, on product packaging and on Licensee’s web-site and are used by Licensee under license by including the following language:  
“[Insert Licensed Mark]______ and others are trademarks owned by CSXT Intellectual Properties Corporation and are used with permission.”
7. Infringement. Licensee shall promptly notify CSX of known infringements of any of the Licensed Marks by third parties, or any act of unfair competition by third parties relating to the Licensed Mark, wherever and whenever such infringement or act shall come to Licensee’s attention. Licensee shall, upon request by CSX, cooperate and join with CSX in any protest, civil action or proceeding involving such infringement or other disputes concerning the Licensed Marks. CSX, in its sole discretion, will control the institution, prosecution or defense of such cases or proceedings. The burden of expenses shall be borne by, and benefit of awards shall accrue to, CSX. 
8. Representations and Warranties of CSX.  CSX represents and warrants that it has full power, authority and legal right to execute, perform and deliver this License. CSX MAKES NO WARRANTY, EXPRESS OR IMPLIED, OTHER THAN THOSE EXPRESSLY SET FORTH IN THIS SECTION.  EXCEPT AS EXPRESSLY PROVIDED HEREIN, THE LICENSED MARKS ARE LICENSED “AS IS” WITHOUT ANY WARRANTIES, EXPRESS OR IMPLIED.  IN NO EVENT SHALL CSX BE LIABLE FOR ANY INCIDENTAL, CONSEQUENTIAL, OR INDIRECT DAMAGES (INCLUDING, BUT NOT LIMITED TO, DAMAGES FOR LOSS OF BUSINESS PROFITS), ARISING OUT OF THIS AGREEMENT WHETHER IN CONTRACT OR IN TORT EVEN IF THE LOSS WAS REASONABLY FORESEEABLE OR CSX HAD BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. 
9. Representations and Warranties of Licensee.  Licensee represents and warrants that (a) it has full power, authority and legal right to execute and deliver this Agreement and to fully perform its obligations under this License; (b) the performance by Licensee of its obligations under this Agreement will not conflict with any other agreement or obligation of Licensee; (c) the Licensed Merchandise will be of good quality, design, material, and workmanship, and the Licensed Merchandise will be suitable for their intended purpose; (d) no injurious, deleterious or toxic substances will be used in or on the Licensed Merchandise; (e) the Licensed Merchandise will not cause harm when used as instructed and with ordinary care for their intended purpose; (f) the Licensed Merchandise will be manufactured, sold and distributed in strict compliance with all applicable laws, regulations and industry standards, including but not limited to provisions imposing advertising standards or requiring trade or content description of the Licensed Merchandise; and (g) no substandard or offensive materials will be used on or in connection with any or all of the Licensed Merchandise.  Licensee will not knowingly sell or distribute any Licensed Merchandise if they are damaged, defective, irregular, seconds or contrary to the terms and conditions of this Agreement. Licensee shall destroy any Licensed Merchandise that are damaged, defective, irregular, seconds or otherwise contrary to the terms and conditions of this Agreement.
10. Indemnity Licensee agrees to indemnify and hold harmless CSX, its affiliates, shareholders, officers, directors, employees and agents against any and all liability, expenses, damages, claims, suits, actions, judgments, fines and costs (including without limitation, reasonable attorneys’ fees) for which they or any of them may become liable or may incur or be compelled to pay in any action or claim against them or any of them arising from any of the following:  (a) any acts, whether of omission or commission, that may be committed or suffered by Licensee or any of its agents, representatives, contractors, or assigns in connection with this License; (b) infringement by Licensee of any intellectual property rights of a third party other than those based on Licensee’s use of the Licensed Marks in accordance with the terms of this License; (d) any defects, alleged defect or deficiencies in the Licensed Merchandise or in the design, construction, fabrication or manufacture of the Licensed Merchandise (including the use and/or selection of materials and/or component parts thereof), or the use thereof, or for any false advertising, fraud or misrepresentations or other claims related to the Licensed Merchandise or Licensed Services or any advertising materials associated therewith (not involving a claim of right to the Licensed Marks) or in any packaging or other materials relating to the Licensed Merchandise; (c) any liability (including, without limitation, any personal injury or property damage) arising out of the manufacture, warehousing, marketing, promotion, publicity, sale, advertising or distribution of, the use by any consumer of, Licensed Merchandise, provision of Licensed Services, or any violation of any warranty, representation or agreement made by Licensee or any of its agents, representatives, contractors or assigns with respect to the Licensed Merchandise or Licensed Services, or (d) the breach by Licensee of any of its representations, warranties or covenants in this License. 

11. Insurance.  Licensee shall procure and maintain at its own expense in full force and effect at all times during which the Licensed Merchandise are being sold or Licensed Services are being provided a comprehensive general liability insurance policy which shall include products liability coverage with respect to the Licensed Merchandise, with a limit of liability of not less than $5,000,000 (combined single limit per occurrence).  Nothing in this Section 11 shall limit the indemnification provisions of Section 10 above.  
12. Notice. Any notice or other communication required, contemplated or permitted under the terms of this Agreement shall be given in writing by personal delivery, overnight courier or facsimile. Notice shall be deemed effective on the date of actual receipt. All notices or formal communications pursuant to this Agreement shall be sent to the parties as follows: 

To CSX: CSXT Intellectual Properties Corporation 

500 Water Street – J150 

Attn: IP Administrator

Jacksonville, FL 32202 

Ian_Hollingsworth@csx.com
904-366-4239 
To Licensee: To the address set forth on the first page, above. 
13. Entire Agreement. This Agreement (including the Exhibits hereof) constitutes the sole and entire agreement between the parties with respect to the use of the Licensed Marks on the Licensed Merchandise or in connection with the Licensed Services, and to any other subject matter contained herein and supersedes any prior or contemporaneous agreements or understandings, written or oral, express or implied, between the parties. This Agreement may not be amended or changed in any way except by written instruments signed by each of the parties hereto. If the parties entered into any previous license agreements, Licensee acknowledges that all of its uses of the Licensed Marks prior to the Effective Date have been and continue to be pursuant to the licensed rights granted to Licensee by CSX.  Licensee acknowledges that all rights accruing from its past use of the Licensed Marks in commerce (if any) will insure to the benefit of CSX, together with the goodwill of the business in connection with which such Licensed Marks are used.  Any prior license agreement between the parties is hereby amended and restated by this Agreement. 
14. Assignments. This Agreement shall inure to the benefit of, and be binding upon, the respective permitted assigns, transferees and successors of the parties; provided, however, that Licensee shall not directly or indirectly, by operation of law or otherwise, assign, sublicense, pledge, encumber, grant or otherwise transfer any of its rights conferred by this Agreement without prior written permission of CSX. Any purported assignment by Licensee without such permission shall be null and void and not enforceable. 

15. Waiver. No failure or delay by CSX in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall CSX’s waiver of any right, power or privilege hereunder preclude any other or further exercise thereof or the exercise of any other right, power or privilege hereunder. 

16. Severability. If any provision of this Agreement is held to be illegal, invalid or unenforceable under any law, rule or regulation, such provision shall be fully severable and this Agreement shall be construed and enforced as if such illegal, invalid or unenforceable provision never comprised a part hereof. The remaining provisions of this Agreement shall remain in full force and effect, and shall not be affected by any illegal, invalid or unenforceable provision or by its severance from this License. 

17. Recitals and Headings. The recitals contained in this Agreement are an integral part hereof and this Agreement shall be construed in light of such recitals. The captions and headings contained herein are for convenient reference only and shall not be construed as a part hereof. 

18. Confidentiality. The parties agree to keep strictly confidential all information of a proprietary or confidential nature about or belonging to a party to which the other party gains or has access by virtue of the parties' relationship. Except as disclosure may be required to effectuate the purpose of this Agreement or as may be required by law, or by any government, governmental unit or tribunal, each party shall make every effort to ensure that such proprietary or confidential information is not disclosed to any third person or entity without the prior written consent of the party to which such information relates. The obligations set forth in this Section shall survive the expiration or earlier termination of this License. 

19. Relationship of the Parties. Nothing contained in this Agreement shall be construed as creating an agency, partnership, joint venture or similar relationship between the parties. 

20. Counterparts. This Agreement may be executed in several counterparts, each of which shall be an original, but all of which shall constitute one and the same instrument. 

21. Governing Law and Venue. This Agreement shall be governed by, and construed and enforced in accordance with, the federal laws of the United States and the laws of the State of Florida, without regard to any choice of law provisions thereof. Licensee hereby consents to personal jurisdiction in the federal courts of the United States and the courts of the State of Florida. The exclusive venue for any action arising from, related to, or brought to enforce this Agreement shall be the state or federal courts located in Jacksonville, Florida. 

IN WITNESS WHEREOF, the parties have duly executed this Agreement by and through their properly authorized signatories as of the Effective Date.

	CSXT Intellectual Properties Corporation
	Licensee

	By: ________________________
	By: _________________________

	Name: Michael Burns
	Name: ___________________________

	Title: Corporate Secretary
	Title: ___________________________

	Date: ________________________
	Date: ___________________________


EXHIBIT A
Licensed Marks

[DELETE ALL MARKS BELOW EXCEPT THOSE TO BE LICENSED]
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ATLANTIC COAST LINE™

BALTIMORE & OHIO RAILROAD™
B&O®
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CHESAPEAKE AND OHIO RAILWAY™

C AND O®
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CHESSIE SYSTEM™
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CLINCHFIELD RAILROAD™
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®
LOUISVILLE AND NASHVILLE RAILROAD™
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®

Seaboard Coast Line RAILROAD ®
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SEABOARD RAILROAD AIR LINE™
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SEABOARD SYSTEM RAILROAD®
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WESTERN MARYLAND FAST FREIGHT LINE™
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EXHIBIT B
Licensed Merchandise

· [Parties to complete (ex. Toy trains, tshirts, hats)]
Licensed Services

· [Parties to complete (ex. Museum services, providing a historical train society, restaurant services)]

Other Uses
No permission is granted for any use or registration of the Licensed Marks as a corporate name, as a trade name or in a domain name, in whole or in part. 
EXHIBIT C

TERRITORIES, TERM, FEES AND ROYALTY

Territories: 

· United States
License Fee: $_____ [___] upon the Effective Date, [___] per month, [___] per quarter, [___] per year
Royalty: $__ per _____ of net sales, less sales tax, payable [___]monthly [___]quarterly [___] annually
The above License Fees and Royalties shall be due under the License within five (5) days of the Effective Date of the License, the last day of each month, or the last day of each calendar year, as applicable.  
Initial Term:  [one (1)] year(s)
PAGE  
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